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Claims 1-12 are currently pending in the present patent application. 

In an Advisory Action mailed 17 October 2006, the Examiner indicated the 
Response to Final Office Action filed on 1 1 October 2006 failed to place the present 
application in condition for allowance. The Examiner indicated the proposed 
amendments to claims 1 and 12 "raised new issues that would require further 
consideration and/or search. 

A Notice of Appeal has been filed in the present application at the same time as 
this request. Pre-Appeal Brief review of the legal and factual bases of the rejections by 
the Examiner is requested. As will now be discussed in more detail, the rejections are 
clearly not proper and are without legal and factual bases. 

Pending claims 1-9, 11, and 12 stand rejected as being anticipated by the 
Shibata reference. The Examiner points to paragraph 69 of Shibata as disclosing a 
solid oxide fuel cell (SOFC) unit cell having a porous base body 1 which includes a 
ceramic (alumina) body plated with Ni, an electrode 10, an electrolyte 12, and an 
electrode 1 1 . The Examiner asserts that the base body 1 material (alumina) may be 
considered an anode support layer comprising a porous oxygen ion conducting 
structure suitable for solid oxide fuel cell use as recited, for example, in claim 1. This is 
clearly a legal and factual error by the Examiner. 

The alumina base body 1 disclosed in Shibata functions to collect current and 
provide mechanical support. In contrast, an anode support layer as is known in the art 
serves to provide mechanical support and function as an anode, i.e. to conduct oxygen 
ions and electrons in a manner suitable for SOFC operation. Examples of scientific 
literature that accompanied the Response to Final Office Action illustrate that alumina's 
resistivity is too high for this material to be considered a solid electrolyte and an oxygen 
ion conductor suitable for use as an anode in a SOFC. In order for a material to be 
considered an oxygen ion conductor suitable for SOFC use in an anode, the material 
must provide the necessary and efficient ionic path for anodic reaction which takes 
place during SOFC operation. As is well known in the fuel cell art, ionic conductivity of 
the anode of a SOFC must be comparable to the ionic conductivity of the electrolyte, 
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and thus alumina's resistivity is also too high at SOFC operating temperature to carry 
out SOFC anode function. 

The Examiner's assertion that because alumina must exhibit at least a minimal 
ion conductivity, the base body 1 of Shibata may be considered to correspond to the 
anode support layer of the present application is clearly in error. Materials are 
classified as having physical characteristics that result in each material being placed in 
a particular class of materials, such as an electric or thermal conductor or insulator or 
an ionic conductor or insulator. Materials are not classified in absolute terms as is 
suggested by the Examiner. The Examiner requests evidence that "ceramic alumina is 
INCAPABLE of transporting ions (no ion conduction at all)." See page 3 of the 
Interview Summary. No such evidence can be provided for any material. Although 
classified as a particular type of material, every material will exhibit some characteristics 
of another class of materials. For example, materials classified as electrical insulators 
exhibit some amount of electrical conductivity, but such conductivity is so small that 
these materials are nonetheless classified as insulators. If the Examiner's argument 
was accepted, then the classification of materials would be rendered pointless. Any 
material could be said to be whatever type of material was needed by an Examiner 
when formulating a rejection. 

The Examiner has during examination the pending claims expressly cited the 
well known tenet of patent examination that claim terms must be given their broadest 
reasonable interpretation consistent with the specification. As expressly set forth in 
Section 21 1 1 , the "broadest reasonable interpretation of the claims must also be 
consistent with the interpretation that those skilled in the art would reach." As 
evidenced by the technical literature that accompanied the Response to Final Office 
Action, one skilled in the art would not interpret the phrase "ion-conducting structure" to 
include the insulating material of alumina ceramic. The Examiner's attempt to so 
interpret this phrase is, simply put, an unreasonable interpretation of this claim 
language, and is directly contrary to this section of the MPEP as well as being contrary 
to common sense. 
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Note that while the above discussion deals with particular disclosure in the 
Shibata reference, this discussion is not directed to the interpretation of this reference. 
It is a fact that Shibata discloses alumina ceramic for the base body 1 , and the question 
is whether this insulating material may be considered an "oxygen ion-conducting 
structure suitable for solid oxide fuel cell use" as recited in the claims. 

In conclusion, pre-appeal brief review of the present application is requested and 
is warranted for the reasons set forth above. Please contact the undersigned if, upon 
consideration of this document, there are any questions concerning this request. In the 
event any additional fees associated with this document are due, the USPTO is hereby 
authorized to charge such payment to Deposit Account No. 07-1897. 

DATED this 6th day of November, 2006. 

Respectfully submitted, 

GRAYBEAL JACKSON HALEY LLP 




Paul F. Rusyn 
Attorney for Applicants 
Registration No. 42,118 
155-1 08th Avenue N.E., Ste 350 
Bellevue. WA 98004-5973 
(425) 455-5575 
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